10 V.S.A. § 6086(a)(9)

8 6086. ISSUANCE OF PERMIT; CONDITIONS AND CRITERIA
(a) Before granting a permit, the district commission shall find that the
subdivision or development:

(9) Is in conformance with a duly adopted capability and development
plan, and land use plan when adopted. However, the legislative findings of
subdivisions 7(a)(1) through (19) of Act 85 of 1973 shall not be used as criteria
in the consideration of applications by a district commission.

(A) Impact of growth. In considering an application, the district
commission shall take into consideration the growth in population experienced
by the town and region in question and whether or not the proposed
development would significantly affect their existing and potential financial
capacity to reasonably accommodate both the total growth and the rate of
growth otherwise expected for the town and region and the total growth and
rate of growth which would result from the development if approved. After
considering anticipated costs for education, highway access and maintenance,
sewage disposal, water supply, police and fire services, and other factors
relating to the public health, safety and welfare, the district commission shall
impose conditions which prevent undue burden upon the town and region in
accommaodating growth caused by the proposed development or subdivision.
Notwithstanding section 6088 of this title the burden of proof that proposed

development will significantly affect existing or potential financial capacity of



the town and region to accommodate such growth is upon any party opposing
an application, excepting however, where the town has a duly adopted capital
improvement program the burden shall be on the applicant.

(B) Primary agricultural soils. A permit will be granted for the
development or subdivision of primary agricultural soils only when it is
demonstrated by the applicant that, in addition to all other applicable criteria,
either, the subdivision or development will not result in any reduction in the
agricultural potential of the primary agricultural soils; or:

(1) the development or subdivision will not significantly interfere
with or jeopardize the continuation of agriculture or forestry on adjoining lands
or reduce their agricultural or forestry potential; and

(i) except in the case of an application for a project located in a
designated growth center, there are no lands other than primary agricultural
soils owned or controlled by the applicant which are reasonably suited to the
purpose of the development or subdivision; and

(iii) except in the case of an application for a project located in a
designated growth center, the subdivision or development has been planned to
minimize the reduction of agricultural potential of the primary agricultural
soils through innovative land use design resulting in compact development
patterns, so that the remaining primary agricultural soils on the project tract are
capable of supporting or contributing to an economic or commercial

agricultural operation; and



(iv) suitable mitigation will be provided for any reduction in the
agricultural potential of the primary agricultural soils caused by the
development or subdivision, in accordance with section 6093 of this title and
rules adopted by the Natural Resources Board.

(C) Productive forest soils. A permit will be granted for the
development or subdivision of productive forest soils only when it is
demonstrated by the applicant that, in addition to all other applicable criteria,
either, the subdivision or development will not result in any reduction in the
potential of those soils for commercial forestry; or:

(1) the development or subdivision will not significantly interfere
with or jeopardize the continuation of agriculture or forestry on adjoining lands
or reduce their agricultural or forestry potential; and

(i) except in the case of an application for a project located in a
designated growth center, there are no lands other than productive forest soils
owned or controlled by the applicant which are reasonably suited to the
purpose of the development or subdivision; and

(iii) except in the case of an application for a project located in a
designated growth center, the subdivision or development has been planned to
minimize the reduction of the potential of those productive forest soils through
innovative land use design resulting in compact development patterns, so that
the remaining forest soils on the project tract may contribute to a commercial

forestry operation.



(D) Earth resources. A permit will be granted whenever it is
demonstrated by the applicant, in addition to all other applicable criteria, that
the development or subdivision of lands with high potential for extraction of
mineral or earth resources, will not prevent or significantly interfere with the
subsequent extraction or processing of the mineral or earth resources.

(E) Extraction of earth resources. A permit will be granted for the
extraction or processing of mineral and earth resources, including fissionable
source material:

(i) when it is demonstrated by the applicant that, in addition to all
other applicable criteria, the extraction or processing operation and the disposal
of waste will not have an unduly harmful impact upon the environment or
surrounding land uses and development; and

(i) upon approval by the district commission of a site
rehabilitation plan which insures that upon completion of the extracting or
processing operation the site will be left by the applicant in a condition suited
for an approved alternative use or development. A permit will not be granted
for the recovery or extraction of mineral or earth resources from beneath
natural water bodies or impoundments within the State, except that gravel, silt,
and sediment may be removed pursuant to the rules of the Agency of Natural
Resources, and natural gas and oil may be removed pursuant to the rules of the
Natural Gas and Oil Resources Board.

(F) Energy conservation. A permit will be granted when it has been

demonstrated by the applicant that, in addition to all other applicable criteria,



the planning and design of the subdivision or development reflect the
principles of energy conservation, including reduction of greenhouse gas
emissions from the use of energy, and incorporate the best available
technology for efficient use or recovery of energy. An applicant seeking an
affirmative finding under this criterion shall provide evidence that the
subdivision or development complies with the applicable building energy
standards under 30 V.S.A. 8 51 or 53.

(G) Private utility services. A permit will be granted for a
development or subdivision which relies on privately owned utility services or
facilities, including central sewage or water facilities and roads, whenever it is
demonstrated by the applicant that, in addition to all other applicable criteria,
the privately owned utility services or facilities are in conformity with a capital
program or plan of the municipality involved, or adequate surety is provided to
the municipality and conditioned to protect the municipality in the event that
the municipality is required to assume the responsibility for the services or
facilities.

(H) Costs of scattered development. The district commission will
grant a permit for a development or subdivision which is not physically
contiguous to an existing settlement whenever it is demonstrated that, in
addition to all other applicable criteria, the additional costs of public services
and facilities caused directly or indirectly by the proposed development or
subdivision do not outweigh the tax revenue and other public benefits of the

development or subdivision such as increased employment opportunities or the



provision of needed and balanced housing accessible to existing or planned
employment centers.

(J) Public utility services. A permit will be granted for a development
or subdivision whenever it is demonstrated that, in addition to all other
applicable criteria, necessary supportive governmental and public utility
facilities and services are available or will be available when the development
is completed under a duly adopted capital program or plan, an excessive or
uneconomic demand will not be placed on such facilities and services, and the
provision of such facilities and services has been planned on the basis of a
projection of reasonable population increase and economic growth.

(K) Development affecting public investments. A permit will be
granted for the development or subdivision of lands adjacent to governmental
and public utility facilities, services, and lands, including, but not limited to,
highways, airports, waste disposal facilities, office and maintenance buildings,
fire and police stations, universities, schools, hospitals, prisons, jails, electric
generating and transmission facilities, oil and gas pipe lines, parks, hiking
trails and forest and game lands, when it is demonstrated that, in addition to all
other applicable criteria, the development or subdivision will not unnecessarily
or unreasonably endanger the public or quasi-public investment in the facility,
service, or lands, or materially jeopardize or interfere with the function,
efficiency, or safety of, or the public's use or enjoyment of or access to the

facility, service, or lands.



(L) Rural growth areas. A permit will be granted for the development
or subdivision of rural growth areas when it is demonstrated by the applicant
that in addition to all other applicable criteria provision will be made in
accordance with subdivisions (9)(A) "impact of growth,” (G) "private utility
service," (H) "costs of scattered development™ and (J) "public utility services"
of subsection (a) of this section for reasonable population densities, reasonable
rates of growth, and the use of cluster planning and new community planning

designed to economize on the cost of roads, utilities and land usage.
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